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The Family
Court

A Betfter Brand of Justice
for Nevada's Children
and Their Families

by Jeffrey A. Kuhn, Esq.

The practice of family law is unique.
Ideally it balances the elements of legal
issues and psycho-social relationships to
secure justice for all. Few would argue
our present family law procedures do
little toward striking a balance between
these elements. In fact, by their over-
whelming approval of Question One on
the November, 1990, general election
ballot, Nevadans recognized the need to
strike that balance in the form of a coor-
dinated family court system.

This coordinated Family Court was
created legislatively this year by the pas-
sage of Nevada Senate Bill 395, This
article will attempt to discuss the main
features of SB 395, but perhaps more
importantly will discuss what it might
mean not only to litigants in Nevada’s
justice system, but to family law practi-
tioners,

THE COORDINATED FAMILY
COURT MODEL

The Family Court acknowledges that

family law conflicts require the judge's
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FAMILY COURT BILL

By far the most widely followed fam-
ily-related legislation to emerge from the
1991 legislature was the family court act.
Two competing bills were introduced;
their sponsers ultimately agreed to com-
bine them into what was finally approved
as Senate Bill 395.

SB 395 mandates a family division of
the district court in each judicial district

The family court, when established in
January, 1993, will have exclusive juris-
diction over all divorce, paternity, child
custody and support, juvenile, termina-
tion of parental rights, adoption, and
guardianship matters, as well as other
family related issues and cases involving
the compromise of minor’s claims,

SB 395 created six new positions for
family court judges in Clark County, and
one new position for family court judge
in Washoe County. The judges will be at
the district court level, and will serve
permanently in the family court. The first

with a population of more than 100,000, con't page 6
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From the Editor

As promised, books to review have
started to arrive. Collier's Family Law
and the Bankruptcy Code is now avail-
able, an impressive-looking tome in what
is certainly a hot field. Please contact me
for details. Again, please contact me if
there are specific books (or books in
specific areas) that you would like to see
reviewed or 1o review yourself.

This issue begins a series of perspec-
tives on the new Family Court that will
shortly be operational in Washoe and
Clark Counties. Itwill be interesting, two
or three years from now, to sce how well
reality conforms to our current expecla-
Lions.

Much is happening in the family law
arca in Nevada. As you can see by the
number and variety of recent opinions
from the Nevada Supreme Court, devel-
opmentsabound in custody, support, visi-
tation, property, etc. (the Williams case,
reviewed in brief in the Case Summaries
section, goes even beyond last year's
Amie decision in making Nevada's omit-
ted property law like that in other com-
munity property states). The northern
and southern local rules committees
should be issuing their proposed local
practice rules for the new courts in the
near future; thereafter, a broader commit-
tee will attempt to put into place uniform
rules to make family law practice as simi-
lar as possible throughout the state. Judge
John McGroarty of Las Vegas is starting
(o put together a new domestic relations
practice manual (to replace the out-of-
date family law section in the 1988 Michie
Nevada Civil Practice Manual).

Things arc already being primed for
the next session of the Nevada Legisla-
ture. The Family Law Section's Child
Support Statute Review Committee has

by Marshal S. Willick

completed its work and will have pre-
sented its Report to the Bar's Board of
Governors forapproval by the time this is
printed. The document is intended to
focus the semi-annual legislative debate
inthe child support field. Upon approval,
copies of the Report should be available
from the Bar or Legislature. A summary
will be printed in the next issue,

The Family Law Section Exccutive
Council continues to study the subject of
certification/specialization. Letters to the
Editor on that subject are invited. As we
move toward a specialized court, with its
own procedures, judges, and perhaps its
own ethics code (the “Bounds of Advo-
cacy” proposal was approved by the sec-
tion membership at the last Spring Show-
case in Tonopah), the possibility of hay-
ing a certified, specialized Bar secems
increasingly likely.

There has never been a better time for
practitioners who have an opinion as to
how this field should develop to express
those opinions and help shape the style,
procedure, and substance of family law.

Back copies of the Family Advocate
(the ABA periodical for Family Law prac-
titioners) contain much valuable infor-
mation on practical “bread and butter”
issues. For example, “Relocation,” “Ap-
preciation of Property,” “Third Party
Rights,” “Trial Techniques,” “Conflicts
of Interest,” and “Atorney Fees” are a
few of the titles available. For copics, call
the ABA at(312)988-6114. Family Law
practitioners who are not members of the
ABA Family Law Section should con-
sider joining; much valuable information
is published in the Family Law Quarterly
and the Family Advocate.
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balancing of legal issues with psycho-
logical and sociological concerns. Fam-
ily disputes universally require the inte-
gration of protections provided by the
law with those interventions provided by
social services, court services and media-
tion. The Family Court allows for spe-
cialization of judges and court personnel
and the efficient handling of multiple
family conflicts. A family court often
consolidates alternative dispute resolution
tools such as mediation, arbitration,
setlement conferences and status confer-
encesinto more focused and authoritative
procedures so duplication of services can
be avoided.

A family court will be commonly
staffed with specially trained intake pro-
fessionals who can analyze and refer dis-
putes to the appropriate process or pro-
cessesresulting in time savings and fewer
frustrations for the public.

A fundamental characteristic of family
court involves the provision of the ad-
ministrative, legal, counseling and en-
forcement services in or near the court
itself. Long-established and effective
family court systems have successfully
incorporated these arms of the family
court into the physical court facility. In
doing so, the objectives of promoting
settlement of family disputes and avoid-
ing more structured and adversarial legal
proceedings have often been realized.

A coordinated family court unites the
substantive with the procedural aspects
of conflict resolution. Without question,
the future will see less change in the
substantive matters of family law than
those procedural. Thearrival of Nevada's
new family court with specialized per-
sonnel and services will help facilitate
that change.

THE LEGISLATIVE FACE OF

NEVADA'’S FAMILY COURT

In early 1990, after pursuing a family
court for Nevada for more than five years,
then State Senator Sue Wagner ap-

proached the National Council of Juve-
nile and Family Court Judges with a re-
quest 1o assist Nevada in determining a
structure for a possible family coun. |

The National Council responded by
calling together ten Nevadans represen-
tative of the three branches of state gov-
emment and the Nevada Bar, forming a
group that became known as the Nevada
Family Court Task Force.2 After receiv-
ing testimony, visiting other family court
Jurisdictions and hosting a National Fam-
ily Court Symposium, this ad hoc body
offered its reccommendations to the State
Legislature during March, 1991.3

Many of these recommendations were
incorporated into SB 395. Others were
not within the constitutional authority of
the legislature to consider, but were of-
fered 1o the judiciary and appropriate
executive agencies for consideration in
responding to the new family court legis-
lation,

Below is a synopsis of the legislative
package and the corresponding task force
recommendations, when applicable,

Creation of the Court. Senate bill
395 established in counties whose popu-
lation is 100,000 or more a family court
as a division of the district court, e.g.
Clark and Washoe Counties, effective
January4,1993.4 Judicial districts whose
population is less than 100,000 are man-
dated to. . ."enter into agreements or
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otherwise cooperate with local agencies
that provide services related 10 matters
within the jurisdiction of family courts to
assist the family court or district court in
providing the necessary support services
to the families before the court.”5 The
district courts of each judicial district
wherein a family division was not created
may report to the 67th session of the
legislature relative to their desire to have
a family court created in their district.6

The Task Force Report recommended
that each court district have established
withinitadivision to be designated as the
family court.7 The idea of a separate
family court in judicial districts other
than the 2nd and the 8th, however attrac-
tive, was impractical. The intent of the
legislative package appears to have been
Lo promote access to those services which
will become integrated within the family
courtdivisions in the 2nd and 8th judicial
districts. .

Physical Facilities. The Task Force
Report recommended the family court,
whenever possible, be located in a sepa-
rate facility to facilitate a “holistic ap-
proach to the utilization of resources.”8

While SB 395 did not address family
court facilities, another bill, SB 559 au-
thorized Clark County to assess an ad
valorem property tax increase to fund a
new family court facility. While Clark
County Commissioners have deferred any

TheNevadaFamily Law Report seeks
1o provide interesting and substantive
family law material 10 educate both the
bench and the bar. NFLR needs articles
for upcoming issues. If you are inter-
ested in writing critiques of pertinent
cases, reports/opinions of family law
legislation or discussions of family law
trends and issues, please request au-
thors guidelines from Editor Marshal
Willick, 330 S. Third St., #960, Las

Articles, Case Summaries Wanted for NFLR

Vegas, NV 89101. Telephone, 384-
3440.

Articles published in the NFLR are
eligible for continuing legal education
credits. Contactthe MCLE Board, 329-
4443, for applications.

The Section's publication needs your
input and contributions. Please con-
tact an editor to discuss any article
topic, critique or book review,
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new assessments for a year or more, Of-
ficials of the 8th Judicial District are
forging ahcad with plans for a separate
family court facility adjacent to the exist-
ing juvenile court facility on East Bo-
nanza Road. A Family Court Facility
Committee now meets on aregular basis.
Initial funds for facility planning are ex-
pected to be available from the County's
general fund.  Actual construction may
commence as early as 1993,

The 2nd judicial district has no imme-
diate plans for a separate family count
facility, although officials are hopeful
such a complex located adjacent 1o the
Children’s Cabinet facility may some day
be possible,

Family Court Jurisdictions. SB 395
merges all matters that were traditionally
heard in the juvenile division of the dis-
trict court with all mauers related to do-
mestic relations. These include: delin-
quency, juvenile traffic, status offenses,
truancy, abuse and neglect, termination
of parental rights, family violence pro-
tectiveorders, CHINS and PINS merging
with divorce/dissolution, marital prop-
erty, separation, annulment, child cus-
tody, support, visitation, patemity, PKPA,
UCCJA and URESA.9 Also included
within the jurisdiction of the new family
court will be adult and juvenile
guardianships, mental health mauers in-
cluding civil commitment and confine-
ment, name change, compromise of
minor’sclaim, right todie, abortion, living
wills and emancipation.10

The jurisdictional parameters outlined
in SB 395 are nearly consistent with Task
Force recommendations relative to fam-
ily court jurisdiction. While the legisla-
tion includes a provision for compromise
of minor’s claims, it is omitted from Task
Force recommendations. During Senate
and Assembly Judiciary Committee
hearings, this subject was addressed by
the practicing bar as more appropriate for
the district court department handling the
primary litigation.

Of particular note is the absence of
criminal jurisdiction by the new family
courtoveralleged child and spouse abuse

perpetrators. These matters will remain
within the jurisdiction of district courts
generally or by assignment to the crimi-
nal division, where appropriate.

Judges/Court Personnel. SB 395cre-
ates six new family court judge positions
in the 8th judicial district and one new
family court judge position in the 2nd
Judicial district.11 These new positions
will be filled via the general election
ballot on November 3, 1992.12 Candi-
dates must declare their candidacy spe-
cifically for the family court, as opposed
to running generally for the district court
which could allow the possibility of ro-
tation in or out of the family division
during the six year term.13 Successful
candidates will assume office for a six
year term beginning January 4, 1993, at
which time the family court will become
operational. 14

Although not legislatively mandated,
to assist the family division of the 2nd
judicial district court, District Judge
Charles McGee will serve as a second
Judge of the family division until January
1996, at which time a second district
family judge position will be authorized
by the Washoe County Commissioners.

SB 395 makes further provision for the
mandatory training of newly elected or
appointed judges of the family division.
New judges must atiend and complete
training at the first opportunity after their
clection or if temporarily appointed, at
their first opportunity after 90 days ser-
vice on the bench.15

Anticipating the need to increase the
size of the family court judiciary over
succeeding years, SB 395 requestsa study
be conducted by the National Council of
Juvenile and Family Court Judges to de-
termine appropriate workload levels for
the family court. The results of that study
are 10 be reported 1o the 67th session of
the legislature. 16

Task Force recommendations relative
1o the family court judiciary expressed
concern relative o the expertise and ex-
perience of those on the family court
bench. 17 Equal status of the family court
judge with judges of general jurisdiction

was considered priority, as was electing
Judges specifically to the family court
bench for no less than four years. With
that degree of commitment o a high
pressure assignment comes a risk of judi-
cial bumout. Concern was expressed
relativetoallowing the family court judge
to hear all aspects of the family court
docketand to utilize the direct calendar or
one case, one judge system. 18

What the family law bar might expect
from this cadre of new judges is a re-
newed commitment to the family. While
issues of calendaring and rotation within
the family division itself are better ad-
dressed by cither local or Supreme Court
Rule, the legislature appears 10 have re-
sponded within the parameters of their
constitutional authority.

Other Provisions. The Legislature
has sent a message by including within
SB 395, language encouraging the new-
family court 10 engage in various meth-
ods ofalternative dispute resolution wher-
ever “practicable and appropriate.”19
That such methods are considered less
adversarial and dictated by less stringent
guidelines in favor of dispensing a better
brand of justice for children and their
families is the purpose of the coordinated
family court.

DAY TO DAY PRACTICE IN
NEVADA'S FAMILY COURT

While the legislature has defined
Nevada’s new family court, its jurisdic-
tion and its judges, day to day practice in
the court has not been defined, There-
fore, the judiciary and the practicing fam-
ily law bar havea vitally imponant role in
shaping future practice within the district
family court.

Keeping in mind that delinquency and
dependency adjudications will receive
priority calendaring over domestic rela-
tions matters in the new family court, it is
even more important that the judiciary
and the family law bar involve them-
selves in the development of rules of
court.

Universal concerns such as streamlin-
ing time to court hearings, simplificd



access 1o the family court judge and im-
position of mandatory mediation over
child custody and visitation, as well as
child support issues, are best addressed
by the combination of legal professionals
who confront these issues daily.

Other matters such as the prompt
valuative scheduling of marital estates,
utilization of mandatory disclosure forms
and uncontested divorce forms would
invaluably assist family law practitioners
and should be subject to their input.

Members of Nevada's family law bar
have suggested the need for a code of
conduct and ethics such as that being
adopted by the American Academy of
Matrimonial Lawyers. The adoption of
such a code of conduct and ethics would
be one more step toward delivering that
better brand of justice through the family
court.

The Nevada Law Foundation has indi-
cated interest to the National Council of
Juvenile and Family Court Judges in fa-
cilitating a Family Court Rules Sympo-
sium which, if conducted, would provide
a forum to help assure rules of court that
would benefit practitioners, their clients
and the courts equally. Should plans for
this symposium proceed, family law prac-
titioners should consider their involve-
mentL

In the 8th judicial district, district court
officials are working diligently toward a
framework for local rules of family court.
Those practicing within Clark County
should be willing to assist them, as appro-
priate.

CONTEMPLATING THE NEW
FAMILY COURT

Those who advocated and worked for
the creation of acoordinated family court
model for Nevada have not sat content-
edly by since the passage of SB 395,

The 8th judicial district has formed
three family court committees address-
ing facility, policy and core issues, re-
spectively. Those committees, comprised
of court and agency officials from
throughout the county, are meeting long
hours to solidify the new family court in

their jurisdiction,

The 2nd judicial district is in the midst
of developing a mediation arm of the
court which will be heavily committed to
the new family court operation, Court
officials are also examining a process by
which the Children’s Cabinet in Washoe
County would provide a holistic service
provision to the court.

The College of Social Work and Com-
munity Sciences on the University of
Nevada, Reno campus, has formed an ad
hoc committee of persons representative
of court and social services to aid those
professionals who will facilitate and pro-
vide the coordinated service function to
the family court. In cooperation with the
National Council of Juvenile and Family
Court Judges, this committee hopes to
conduct one-day family court orientation
workshops in Clark and Washoe Coun-
tiesduring April, 1992, It willalso aid the
National Council in complying with a
legislative mandate to conduct an opera-
tional study of the new family court and
report back to the 68th legislative ses-
sion,

Previously discussed herein were plans
to conduct a Family Court Rules Sympo-
sium. Should funding for this activity be
secured, the family law bar will be in-
vited to attend. This symposium is ex-
pected to offer the expertise of those
within other family courts who have par-
ticipated in developing rules of court.
Considerable time will be dedicated to
discussion and debate relative o devel-
oping appropriate rules forNevada's fam-
ily court,

SUMMARY

Delivering a better brand of justice for
Nevada's children and their families can
be done through the new family court if
that balance between law and psycho-
social relationships isachieved and main-
tained. The coordination of the various
components that will comprise the fam-
ily court are essential. Those working
within the system should be prepared to
work toward timely resolution of dis-
putes, keeping in mind that the various
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disciplines should not hesitate o refer
clients, parties or litigants to the appro-
priate office, bureau, clinic, program or
service within the court where the exper-
tise exists, This cooperation will natu-
rally eliminate duplication of efforts and
unnecessary commitment of resources
and will make significant progress to-
ward balancing the elements of family
law practice.

Jeffrey A. Kuhn is a Staff Attorney at
the National Council of Juvenile and Fam-
ily Court Judges in Reno. He served as
Director of the Nevada Family Court
Study Project and recently co-authored
with Professor Sanford N, Katz of Boston
College Law School, “Recommendations
fora Model Family Court.” The publica-
tion was recently endorsed by the Family
Law Section of the American Bar Asso-
ciation,
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Family Law Membership

The Family Law Section welcomes
new members Richard Koch, John
Graves, David Spurlock, and Morissa
Schechtman.

When your duesstatement arrives, don't
forget to check your membership in the
Family Law Section.

Jordan from page 1

selection for these new positions will be
by election in 1992, 1o take office in
January, 1993,

In addition to creating a family court,
SB 395 attempted to resolve a potential
jurisdictional dispute concerning Orders
for Protection Against Domestic Vio-
lence issued pursuant to NRS Chapter 33,
The final draft of the bill contains two
conflicting provisions concerning this
issue: one of the provisions (Section 8)
amends NRS 4.370, which establishes
Justices' Court jurisdiction, to eliminate
Protection Orders from Justices’ Court
jurisdictionin judicial districts with popu-
lations over 100,000. However, another
section of the act (Section 3) provides for
concurrent jurisdiction between the Fam-
ily Court and the Justices’ Court. Since
the Family Court is only created in judi-
cial districts with a population of 100,000
or more, the two provisions are inconsis-
tent with each other. The Nevada Consti-
tution has been recently interpreted to
prohibit concurrent jurisdiction between
District Court and Justices’ Court (KJB,
Inc. v. Second Judicial District Court,
103 Nev 473,745 P.2d 700 [1987]). Itis
most likely that SB 395 will be inter-
preted to allow only the district court Lo
issue domestic violence protection or-
ders in Washoe and Clark Counties.

S.B. 395 makes one additional change
to the practice of family law in Clark
County. The use of domestic relations
referees in the district court of Clark
County is abolished by Section 12.5 of
the bill. AfterJanuary 3,1993, all pre- and
post-divorce motions regarding custody,
visitation, and support will be heard at the
district court level by the family court
judges.

CHILD SUPPORT
Two bills were passed by the legisla-

ture which affect child support. Senate
Bill 75 makes the following changes:

A. Child support enforcement
(URESA) and paternity hearings will be
conducted within the court system by a
master, in all counties except Clark
County. This eliminates the administra-
tive procedure within the Nevada State
Welfare Division which was created on
an experimental basis two years ago.

B. Atenforcement hearings, the mas-
ter has the authority to recommend an
adjustment of a previously imposed duty
of support. Eitheran increase or decrease
in support can be recommended. The
legislature has thus overruled the Su-
preme Court’s decision in Taylor v.
Vilcheck, 103 Nev. 462, 745 P.2d 702
(1987).

C. Support orders from other states can
be modified using the foreign order reg-
istration procedure set forth in NRS
130.330 et seq.

D. A master's recommendation to
modify a support order issued by a dis-
trict judge from within the state of Ne-
vada must be reviewed and approved by
the court issuing the original order.

E. A master’s recommendation con-
cerning child support is given effect im-
mediately unless stayed pending review
by the district court judge.

Senate Bill 280 makes a number of
additional changes to child support-re-
lated provisions, including the follow-
ing:

A. Requires that the state's child sup-
port formulas established in NRS
125B.070 be reviewed every four years
by the State Bar of Nevada; the State
Bar’srecommendations are tobe reported
to the legislature. The first report will be
made by January 18, 1993,

B. NRS 125B.110, which extends the
duty of support beyond the age of major-
ity forahandicapped child, was amended
by providing a new definition of “handi-
capped”.

C. NRS Chapter 126, relating to pater-
nity, is amended to allow genetic pater-
nity testing in addition to blood testing.

D. NRS 126.121 is amended to pro-
vide that failure to appear for a courn-
ordered blood or genetic test todetermine
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paternity may be a basis to find that the
non-attending party is the father of the
subject child.

E. Amends NRS Chapter 130t clarify
that all URESA support orders must be
established in accordance with NRS
125B.070 and 125B.080.

F. Amends NRS 432B to provide that
support orders directed at the parents of
children in the custody of a state agency
be established in accordance with NRS
125B.070 and 125B.080.

G. Repeals NRS 31A.170, which al-
lowed a wage assignment to be discontin-
ued after eighteen months of timely pay-
ments.

H. Allows notice of child support en-
forcement proceedings to be served by
restricted-delivery mail (personal service
is not necessary).

DOMESTIC VIOLENCE

Assembly Bill 743 provides that viola-
tion of a temporary restraining order is-
sued in a divorce action which is “in the
nature of” an order for protection against
domestic violence is a criminal act pun-
ishable as a misdemeanor. Violations

involving physical violence carry man-
datory minimum sentences which are
consistent with sentences required after
conviction for a violation of an Order for
Protection Against Domestic Violence
issued pursuant to NRS Chapter 33 which
involves violence (NRS 33.100). In ad-
dition, A.B. 743amends NRS 125.480(4)
by directing the court to consider domes-
tic violence as a factor when determining
custody of minor children,

MISCELLANEOUS

A. Senate Bill 609 amends NRS
125A.330 to expand the rights of grand-
parents and great-grandparents to seck
court ordered visitation, and grants prior-
ity to relatives within the third degree of
consanguinity in determining custody in
various domestic relations or juvenile
court proceedings.

B. Senate Bill 304 requires the estab-
lishment of centers to provide services to
displaced homemakers throughout the
state,

C. Senate Bill 570 declares the
legislature's intent “that law enforcement
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agencices in this state give a high priority
to the investigation of crimes concerning
missing children” and establishes guide-
lines to be followed by law enforcement
agencies and school districts in dealing
with cases of missing children,

D. Assembly Bill 521 makes various
changes to NRS Chapter 127 concerning
adoptions, including which agenciesmay
be involved in placing children for adop-
tion and how information is dissemi-
nated.

REORGANIZATION OF
STATE SERVICES

In addition to the above, the legisla-
ture approved a reorganization of the
State Department of Human Resources
to consolidate all state services to fami-
lies and children in a new Division of
Child and Family Services. Previously,
services were provided through the Wel-
fare Division, Division of Mental Health
and Mental Retardation, and Division of
Youth Services. The transition to the
new structure should be completed within
the next several months.

Errata

In the last issue of NFLR, the article by
Charlotte Kiffer, "Mediation in Nevada,"
was missing the final three paragraphs.
We apologize for the error and print the
correction here.

When to Use Mediation

Mediation has been successfully uti-
lized in the following types of disputes:
civil matters, divorce, custody/visitation,
business, community, environmental,
educaitonal and family, including par-
ent-child conflicts, adoption matters, el-
dercare issues, cohabitation arrangements
and estate settlements. However, both
parties must approach the mediation pro-
cess in good faith,

Persons who have mediated often come
to recognize that through self-determina-
tion, they have left channels of communi-
cation open, avoided destroying once
valued relationships and have saved time
and money. Individuals and groups who
use mediation generally respond favor-
able 1o post mediation evaluations about
its fairness and value (Folberg and Tay-
lor, 1984). 7 Research studies show that
participants are more likely to follow
through with a mediated solution than
with a court imposed solution. Likewise,
participants are less likely to return to
court when they have a mediated agree-
ment

Conclusion
The use of alternative dispute resolu-
tion is being implemented throughout
the nation and the world. Recently in

Nevada, the Judiciary Committee of the
1991 Legislature urged the courts and the
Nevada Bar toinform the public and legal
clients, respectively, of alternative meth-
ods of resolving disputes. Mediation has
been successfully utilizied in various types
of disputes. It is a confidential process
that empowers participants, with the use
of legal and other consultants, 1o assume
responsibility for making decisions that
affect their lives. The process encourages
cooperation and minimizes intrusion,
Participants are more likely to follow
through with a mediated solution than a
court imposed one. Nevada citizens are
fortunate to have court connected pro-
grams, private mediators and a soon-10-
be neighborhood justice center to assist
them in obtaining resolutions to their
disputes.
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PARTITION OF OMITTED
ASSETS AFTER AMIE:
NEVADA COMES
(ALMOST) FULL CIRCLE

by Marshal S. Willick, Esq.

The Nevada Supreme Court has reaf-
firmed its forty-year old holding autho-
rizing the partition in a post-divorce ac-
tion of community property assets not
divided at the time of divorce. In doing
so, however, the court largely disregarded
its contradictory holdings of the past
eleven years, leaving the subject area
open Lo considerable uncertainty.

In the 1949 case of Bank v. Wolff, the
Nevada Supreme Court held:

Intheabsence of any reference thereto
in the decree, the parties o the suit [for
divorce] became tenants in common of
the community property . . . this right
must be enforced in an independent ac-
tion.

The Wolff case would not be cited for
another forty years. In the meantime, the
court decided a series of cases brought by
former spouses seeking to divide pen-
sions that had been omitted from divorce
decrees. In those cases, however, the
court refused to apply the Wolff reason-
ing or holding. Instead, the court repeat-
edly maintained that the principle of res
Judicatasilently awarded retirement ben-
efits to the spouse in whose name the
benefits accrued unless the divorce court
stated otherwise.

THE AMIE CASE; A RETURN
TO PARTITION

Amie v. Amie involved a suit by
Deborah Amie to partition her commu-

nity property share of the proceeds of a
lawsuit brought by Frederick Amie for

lost wages. The parties “simply omitted”
the property from their property settle-
ment agreementand divorce decree “[flor
reasons that are not entirely clear from
the record.”

Noting the Wolffholding quoted above,
the Amie court found that the right to
bring an independent action for equitable
relief from a judgment is “not necessarily
barred by res judicata.” The court noted
thatthe proceeds of Frederick’slost wages
claim were apparently omitted from the
parties’ divorce settlement only because
of their “mutual mistake” in leaving it out
of the property settlement agreement.

The court then reaffirmed its adher-
ence to Nevada Industrial Dev. v.
Benedeuti, which involved a second suit
by aparty toan earliersuitover land. The
parties had, by “mutual mistake,” settled
the earlier case for $30,000.00 too much.
The Benedeuti court found that the over-
paymentconstituted “unjustenrichment,”
and that the court’s interest in finality did
not bar a later independent action where
“the policies furthered by granting relief
from the judgment outweigh the pur-
poses of res judicata.”

After quoting the carlier holding, the
Amie court found that Deborah's equi-
table action did not violate any of the
“policies and purposes of the doctrine of
res judicata,” so there was “no reason in
faimess and justice that she should not be
allowed to proceed to have this property
partitioned in accordance with Wolff.”
The court summed up by holding that

since the proceeds of Frederick’s suit
were left unadjudicated and were not
disposed of in the divorce, they were held
by the parties as tenants in common, and
the property was “subject to pantition by
either party in a separate independent
action in equity.”

CAN McCARROLL BE
DISTINGUISHED?

Amie is not remarkable except in light
of the court’s prior denial of partition in
cases between former spouses. The foun-
dation for that line of cases was the 1980
decision of McCarroll v. McCarroll, in
which a former wife sought partition of
an omitted forest service pension on the
ground that the former wife “had a fair
opportunity to present the claim she is
now making to the divorce court.” Al-
though McCarroll itself was not cited, its
reasoning was followed six years later in
Tomlinson v. Tomlinson.

The Amie court sought to distinguish
McCarroll, claiming that in the earlier
case the wife “had a fair opportunity
during the divorce litigation to litigate the
fraud allegations.” The face of the
McCarroll opinion, however, shows that
the parties in that case had orally agreed
to divide their property, but that their
agreement “did not include the pension
and no mention was made of it during the
divorce action.” In other words, as of the
time of divorce, the facts of McCarroll
were indistinguishable from those of
Amie.

In McCarroll, however, the wife al-
leged that her husband’s silent retention
of the pension was due to his “fraudulent
concealment” of the asset, whereas
Deborah Amie alleged only the parties’
“mutual mistake” in leaving the asset out
of the divorce. The fraud alleged by Mrs.
McCarroll in her partition case had not
yet occurred at the time of divorce. The
Amie court therefore incorrectly stated
that she could have litigated that claim in
her divorce action; what Mrs. McCarroll
could have done in her divorce was liti-
gate her right to the property itself (if she
realized that she had such an interest),



Jjustas Mrs. Amie could have done in her
divorce action,

Itis difficult to come up with any real
distinction between the cases, except as
to the form of pleading. The Amie court
apparently relied substantially on formin
reaching its result, finding:

Since the parties omitted to include this
property in their written agreement and
hence in the divorce suit itself, the prop-
erty never came within the field of the
prior divorce litigation. .. . There was no
dispute as to the nature of the property,
and neither party claimed exclusive en-
titlement to this property.

The court thus implied that its holding
was based on the existence of mistake but
not fraud, and the failure of the party
holding the omitted asset to ““claim exclu-
sive entitlement” to it. Such an implica-
tion, however, would lead to the absurd
result that partition would have been de-
nied in Amie if Frederick asserted either
that he intended to defraud Deborah, or
that he simply claimed that the property
was all his.

BUT WHAT OF TAYLOR?

The Amie court’s distinction of
McCarroll is even more problematic in
lightof the court’s decision, just fourteen
months before Amie, in Taylor v. Taylor.
The Taylor opinion addressed a consoli-
dated case involving two sets of former
spouses whose divorce decrees omitted
military retirement benefits. The parties
tothe earlier of the twocases (the Taylors)
were divorced in 1970. At trial in the
partition case, all parties testified that
they had no idea the omitted pension was
a divisible asset at the time of divorce
(i.e., they were mutually mistaken as to
the character of the asset).

In the second case, however
(Campbell), the parties had been divorced
in 1980, two years after Nevada case law
established that pensions were commu-
nity property divisible upon divorce. The
wife had been unrepresented at the time
of divorce. The divorce decree granted
the husband the house, its fumnishings,
and the bulk of the parties’ tangible as-

sets. He also kept all assets omitted from
the decree, including all joint bank ac-
counts and the military pension with a
present value upon divorce of about
$200,000.00. He paid no alimony, no
property equalization, and minimal child
support. Mrs. Campbell received cus-
tody of three children, a used car, and
some raw land in another state that had
carlier been given to her by her mother,
In the later partition case, the husband
conceded that he knew all along that the
pension was divisible community prop-
erty, and that he discussed the matter with
his attorney before the divorce. The
divorce attorney had deliberately omitted
the pension from the Complaint for Di-
vorce and from the Decree.

If there was truly a distinction between
property omitted by mistake and property
omitted by fraud, the court would pre-
sumably have said so given these facts.
Instead, the court merely recited that it
had consolidated the cases for disposi-
tion on appeal “because they involve
identical issues of law.”

The Taylor court refused the former
wives’ invitation to apply Benedeuti and
Wolff; the court’s decision made no men-
tion of either “unjust enrichment” or the
status of the parties as tenants in common
of omitted assets. Rather, the court sim-
ply held that it did “not recognize a com-
mon law cause of action to partition re-
tirement benefits not distributed as part
of the property agreement at the time of
divorce.” The court reiterated its percep-
tion of a continuing legal distinction be-
tween “intrinsic™ and “extrinsic” fraud,
with only the latter justifying partition of
omitted assets.

In a footnote, the court stated that
“there is no evidence of fraud in these
cases,” and denied that its holding would

allow a party to “hide” the retire-

ment benefits from the other party
and the court and avoid having

them divided as part of the

property settlement agreement as

long as the other party does not

discover the retirement benefits
within the six-month period
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provided for by NRCP 60(b) for

obtaining relief from a judgment.

On the contrary, such conduct

would most likely constitute a

fraud on the court and NRCP 60(b)

specifically provides that it “‘does

not limit the power of a court to

entertain an independent action to

relieve a party from a judgment . . .

for fraud on the court.”

Given the facts before the court in
Campbell, however, the behavior that
can be tolerated without giving rise 10 a
need for judicial intervention is remark-
ably great.

The Taylor court’s requirement of find-
ing “extrinsic fraud” before allowing par-
lition, moreover, was nowhere to be seen
in the Amie decision, which did not cite
Taylor at all. No legal distinction as to the
character of the asset to be partitioned
could be drawn, since both the omitted
wages in Amie and the omitted pensions
in Taylor are clearly community prop-
erty.

Perhaps more telling than anything
directly stated by the court in Amie wasits
alignment of its early decision in Wolff
with the seminal California case of Henn
v. Henn. The Henn decision is widely
considered the foundational case for mod-
em partition actions generally; the case
itself expressly held that military retire-
ment benefits omitted from a decree of
divorce are subject to partition in a later
independent action by the non-military
spouse. Itseems possible, therefore, that
Amie directly undercuts Taylor and fore-
shadows the reversal of the earlier case.

CONJECTURAL
CONCLUSIONS

Itis clear, however, that Wolff, Henn,
andAmie,on theone hand, and McCarroll,
Tomlinson, and Taylor, on the other, are
directly contradictory, and that both lines
of authority cannot be indefinitely main-
Lained as valid authority.

In the current, unsettled state of the
law, practitioners must be very sensitive
to potential malpractice considerations,
If property is omitted from disposition at
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the time of divorce, it may, or may not,
ultimately prove to be partitionable in a
later action. There is thus possible expo-
sure to the attorneys for both the posses-
sory and the non-possessory spouses,
whether the omission was calculated or
inadvertent.

Given the lack of any meaningful fac-
tual distinction among McCarroll, Tay-
lor, and Amie, the law of Nevada con-
cerning partition of omitted assets is quite
uncertain, There appear to be nocoherent
guidelines for analysis according to the
character of the assets omitted, the means
by which they were omitted, or the form
of the pleadings involved during at-
tempted partition,

Thus, practitioners can only speculate
as to what partition cases may be validly
brought. Those faced with such a case
can either wait for clarification from our
supreme court, or simply litigate the case,
secure in knowing that one of the two
contradictory lines of cases reaffirmed
by the court within the past two years will
support whatever position they take.

References

166 Nev, 51, 202 P.2d 878 (1949).

* It next appeared in Daniel V, Baker,
106 Nev. _, __ P. 2d (Adv. Opn. No.
100, Aug. 21, 1990), the subject of this
article. After Daniel, the case was next
cited in Amie v. Amie, 106 Nev. __,
P.2d (Adv.Opn.No. 100, Aug. 21, 1990),
the subject of this article.

*See McCarrollv. McCarroll, 96 Nev.
455, 611 P.2d 105 (1980); Tomlinson v.
Tomlinson, 102 Nev, 652,729 P.2d 1363
(1986); Taylor v. Taylor, 105 Nev. 384,
775 P.2d 703 (1989). McCarroll and
Tomlinson, along with Wolff, were dis-
cussed at length in Willick, "Res Judicata
inNevada Divorce Law: An Invitation to
Fraud," Nev. Fam. L. Rep., Spr., 1989, at
1 (hereafter "An Invitation to Fraud").

4106 Nev. __, ,P.2d__(Adv. Opn.
No. 100, Aug. 21, 1990,

3 The court expressly declined to rule
on whether the general tort damages or
punitive damages awarded to Frederick

constituted community property, since
those items had not been contested in the
district court.

* Amie, Advance Opinion at 1.

'1d. at 2.

* 103 Nev. 360, 741 P.2d 802 (1987).

* 103 Nev. at 365.

' Amie, Advance Opinion at 2-3,

" Id. at 3.

1206 Nev. 455, 611 P.2d205 (1980).

1 96 Nev. at 456.

“ Tomlinson v. Tomlinson, 102 Nev,
652, 729 P.2d 1363 (1986).

¥ Amie, Advance Opinion at 2,

406 Nev. at 456.

' The advance opinion in Amie erro-
neously refers to this asset as "prison
benefits.”

" Amie, Advance Opinion at 2.

# 105 Nev. 384, 775 P.2d 703 (1989).

» See Ellett v. Elleit, 94 Nev. 34, 573
P.2d 1179 (1978).

" Taylor, 105 Nev. at 385, n.1.

» Such a distinction would seem to
render meaningless the cause of NRCP
60(b)(2) which authorizes a party to seck

relief from a judgment for "fraud”
(whether heretofore denominated intrin-
sic or extrinsic.)" It is possible the court
was secking to preserve the intrinsic/
extrinsic distinction only for actions (as
opposed to motions) under NRCP 6((b),
butno rationale for such adistinction was
given,

» Taylor, 105 Nev, at 387, n 4.

u See Ellett v. Ellett, 94 Nev. 34, 573
P.2d 1179 (1978), supra.

¥ 605 P.2d 10 (Cal. 1980).

*This is so much the case that partition
cases in California are frequently referred
to as "Henn" actions."

"The case exhaustively refutes any res
Judicada or collateral estoppel defense to
such a partition action. Under California
statutes virtually identical toNevada com-
munity property law, the California Su-
preme Court has uniformly concluded
that no such defense is even theoretically
capable of being valid. Henn is discussed
at length in "An Invitation to Fraud,"
supran, 3.

A “courtroom" scene from the Tonopah meeting. Pictured here , left to right, are
Dr. Louis Etcoff, moderator Peter Jaquette, Referee Terrance P. Marren, Gary
Silverman and Stephen W. Sessums.



In re Pacana: Child
Support Obligations
Under a Chapter 13
Bankruptcy Plan

by Deborah E. Schumacher

A recent Ninth Circuit Bankruptcy
Appellate Panel decision provides an
important tool for a family law practitio-
ner whose client wants to collect child
support, spousal maintenance or alimony
arrcarages from a debtor during a Chap-
ter 13 bankruptcy case. The decision
effectively makes rehabilitation through
Chapter 13 unavailable to a debtor with
heavy child support arrearages and, by
reasonable extension, spousal support,
alimony and maintenance arrearages,
which are treated the same as child sup-
port under the Bankruptcy Code.

The Appellate Panel held that a debtor
was not required to include child support
obligations in a Chapter 13 bankruptcy
plan and that the debtor’s ex-spouse was
not stayed from collecting delinquent
child supportduring the debtor’s Chapter
13 case. Pacana-Siler v. Pacana, (In re
Pacana), 125 Bankr. 19 (Bankr. 9th Cir,
1991).

Ninth Circuit Bankruptcy Appellate
Pancl opinions are binding authority on
Nevada bankruptcy courts, and, on bank-
ruplcy issues, would be followed by Ne-
vada state courts as well.

Background

The debtor ex-husband filed a petition
under Chapter 13 of the Bankruptcy Code,
accompanied by schedules showing un-
secured debt that included $13,900 to his
ex-wife for child support arrcarages. His
Chapter 13 plan stated that the ex-wife's
debt was classified as “priority,” but the

plan’s disbursement provisions did not
include any priority payment. Rather, the
$13,900 was included in the total sum of
unsecured debt, which was to be paid
over 36 months, at 14 cents on the dollar.
The ex-wife did not appear at the plan
confirmation hearing, or object to the
plan, and the plan was confirmed.

After confirmation, the ex-wife sought
relief from the automatic stay to collect
the past due child support. The bank-
ruptcy court granted her motion, and ruled
that in addition to what she received un-
der the plan, the ex-wife “may collect an
additional $250 per month from the debtor
to be applied against the arrearages. This
additional $250 may be collected upon
immediately by agreement with or levy
upon the debtor’s wages or other moneys
due him.”

The debtor appealed, arguing (1) that
the lift stay order rendered his plan
unfeasible because he would have insuf-
ficient income to pay living expenses
after making plan payments, and (2) that
his plan impliedly provided for 100%
paymentof the arrearages by designating
them as a priority claim (even though it
included no payment schedule.)

The Opinion

The Bankruptcy Appellate Panel first
considered the relevant bankruplcy stat-
utes.

Itsummarily rejected the argument that
support obligations were a priority claim
because Bankruptcy Code Scc. 507
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(which defines priority claims) does not
include support obligations.

Itnext discussed the Bankruptcy Code
provisions which govern treatment of
claims under Chapter 13 and the effect of
confirming a Chapter 13 plan on credi-
tors" rights. Generally, a debtor may
modify the rights of unsecured creditors
by paying them less than the full amounts
of their claims, as long as they receive
more than they would if the debtor’s
assets were liquidated under Chapter 7.

Oncea plan is confirmed, assuming the
creditor got proper notice, the plan binds
the debtor and the creditor, regardless of
whether the creditor acquiesced or its
claim istreated in the plan. Further, upon
confirmation, absent a contrary provi-
sion in the order confirming the plan,
bankruptcy estate property vests in the
debtor free of all creditor claims, except
as the Chapter 13 plan requires those
claims to be paid.

Upon completing all plan payments,
the debtor receives a discharge of all debt
provided for by the plan. A Chapter 13
discharge, however, does not include
debts for child support or to a former
spouse for support, alimony or mainte-
nance.

Finally, the Bankruptcy Appellate Panel
noted that the automatic stay of all collec-
tion efforts, explicitly excepts actions to
collect “alimony, maintenance, or sup-
port from property that is not property of
the estate....”

Considering these provisions together,
the Panel found that Congress manifested
an “intent that child support obligations
be excepted from the broad reach of Sec.,
1322 [regarding permissible and manda-
tory plan contents] and 1327 [regarding
the legal effect of plan confirmation], and
therefore from the effects of a Chapter 13
plan, as well as the post-confirmation
automatic  stay.” The Panel
concluded: . .. “(C]hild support claim-
ants need not wait in line with [ordinary
unsecured creditors], but rather may
proceed against the debtor without hin-
drance of either automatic stay or dis-
charge.”
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A Critique

Bankrupicy and state domestic rela-
tions law and policy often collide, and
can be difficult to reconcile. This opin-
ion, is inadequate, however, because it
fails to answer a central question.

A key legal issue in this appeal, on
which the Pancl “punts,” is whether post-
confirmation wages are bankruptcy es-
tate property. This is important because
the exception from the automatic stay for
collection of alimony, maintenance and
support during a Chapter 13 bankrupicy
is limited o “property thatis not properry
of the estate.”

Bankrupicy Code Sec. 1306 provides
that estate property in a Chapter 13 case
includes a debtor’s eamings “after the
commencement of the case but before the
caseisclosed, dismissed or converted....”
A Chapter 13 case is not closed on confir-
mation, but upon completion of the plan
period or dismissal of the case. Bank-
ruptcy Code Sec. 1306 thus seems to
mean that wages are estate assets during
the plan period. :

Thecompeting view is that Bankruptcy
Code Sec. 1327, which vests all bank-
ruplcy estate property in the debtor upon
plan confirmation, means that future
wages also vest in the debtor atconfirma-
tion. Under this interpretation, the estate
“vanishes™ upon plan confirmation. Since
there no longer is any estate property,
non-dischargeable supportor alimony can
be collected from any property of the
debtor.

A third, hybrid, view is that any prop-
erty designated in the Chapter 13 plan or
the order confirming it as necessary for
the plan’s execution remains bankruptcy
estale property. All other bankruptcy
estate property vests in the debtor at con-
firmation. Under thisreasoning, after plan
confirmation, non-dischargeable support
or alimony may be collected from assets
not needed to fund the plan,

The Appellate Panel acknowledges
only inafootnote the legal issuc of whether
post-plan confirmation wages are bank-
rupicy estate property. It states it is not

deciding the issue because it is not neces-
sary to resolve the appeal. Since the order
that the Panel affirms specifically allows
garnishing the debtor’s wages during his
Chapter 13 plan, the issue in fact is cen-
tral to thedecision. The holding in Pacana
is logical only if the Panel has concluded
that post-confirmation earnings are not
estate property. Otherwise, the Panel’s
ruling sanctions violating the automatic
stay.

A Chapter 13 debtor must commit all
of his or her disposable income to paying
unsecured debt during the plan period in
order to confirm aplan, if acreditor or the
trustee insists, Consequently, few Chap-
ter 13 debtors will have any additional
funds to pay support arrcarages. Clearly,
most Chapter 13 debtors will be using
post-plan confirmation wages as the
source of plan payments. Anorder to pay
arrearages from wages during the plan
period virtually will guarantee defaulton
plan payments,

The Bankruptcy Code does not grant
priority status to the payment of ongoing
ordelinquent supportdebt. Where Pacana
is followed, however, the aggrieved
former spouse can attach assets (usually
wages) that would otherwise pay other
creditors through the repayment plan.
Other general creditors must accept pay-
mentunder the plan's terms and are stayed
by the Bankrupicy Code from instituting
similar collection action. Pacana gives
support, maintenance and alimony
arrearages a de faclto priority status in a
Chapter 13 case.
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The Legislative Politics
of Nevada’s Family

Court

by Dina Titus

In November 1992, seven new family
court judges will be elected in Nevada,
thus bringing 10 fruition a project begun
in 1985 when State Senator Sue Wagner
(R, Reno) introduced SB328 in the Ne-
vada Legislature. Wagner's bill mandated
that one judge in each county with a
population of 100,000 or more be named
to serve a two-year term as judge of a
special division with exclusive jurisdic-
tion in family-related cases. Opposed by
the judiciary on the grounds that it was
unconstitutional and violated separation
of powers between the legislature and the
courts, the bill died in committee without
ever coming up for a vote,

Two years later, Wagner reintroduced
the Family Court Bill as SB446 during
the 1987 session, where it met similar
opposition. Determined toestablish a fam-
ily court by whatever means, Wagner,
now chair of the Judiciary Committee,
abandoned SB446 in mid-session and
moved instead fora conslitutional amend-
ment. This would circumvent the
judiciary’s objection by aliering the con-
stitution to specifically allow the legisla-
ture to create such a court. Accordingly,
she introduced SJR24 which passed over-
whelmingly in both houses, 2010 1 in the
Senate and 42 10 O in the Assembly.

The resolution returned, as dictated by
the amendment procedure in Nevada, for
a second vote in the 1989 session. Again
the resolution passed with only one nega-
tive vote in the Senate and none in the
Assembly. It thenappeared as Question 1
on the November 1990 ballot and was

approved by a popular vote of 204,981 1o
105,338, almost two to one in favor.

When thelegislatureconvened in 1991,
itbegan posthaste to develop appropriate
procedures for implementing the man-
dated constitutional change and estab-
lishing the new family court. What would
it look like; how would it function; and
who would pay for it? Two weeks into the
session, Assemblywoman Myma Wil-
liams introduced AB278. The bill had
been drafted by Jeffrey Kuhn, Director of
the Nevada Family Court Task Force, a
group of twelve representatives from the
judiciary, the legislature, executive agen-
cies serving children and families, and
the state bar. The Task Force, organized
in early 1990 by Senator Wagner and
Louis McHardy, Executive Director of
the National Councilof Juvenile and Fam-
ily Court Judges, met during the interim
to study the family court concept and
determine the most appropriate model
for Nevada.

AB278 embodied their recommenda-
tions. Lobbied heavily by Kuhnand Judge
Charles Thompson, who until recently
had opposed the creation of a family
court, the bill underwent considerable
revision before finally being passed by
the Assembly, 39 10 3, on May 27ih,
1991.

Meanwhile, the Senate Judiciary Com-
mitiee, none of whose members had been
privy to the interim negotiations, grew
impatient and introduced its own family
court bill, SB395, on April 10. A public
hearing was conducted in Las Vegas on
April 19, where, although AB278 was
still mired in the Assembly, testimony
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was taken on both family court bills.

While the two versions had much in
common, several substantive differences
sparked debate. Among the jurisdictional
considerations, the question of whether
cases involving juvenile matters should
be handled by the new, specialized court,
was the most controversial; others, such
as quardianships and premarital agree-
ments, were fairly easily resolved. Major
disputes also centered around the number
of new family court judges and the method
of judicial selection to be employed. The
lines were so firmly drawn, in fact, the
parties remained entrenched until the fi-
nal hours of the session, prompting the
press 1o speculate that the “family court
bill [was]onropes™ (Las VegasSun), June
30, 1991).

In the debate over how many judge-
ships to create, the overriding concern
was financial. The State would be obli-
gated 1o pay salary and benefits at ap-
proximately $95,000 for each new judge,
while the county would bear the burden
of additional operating costs of the court.
Strongly supported by the district judges
of Clark and Washoe Counties, AB278
was much more generous with taxpay-
ers’ dollars than SB395.

The Assembly bill originally estab-
lished cight new family judgeships in
Clark and two in Washoe and further
mandated an increased ad valorem tax of
$1.92 on each $100 of assessed valuation
onalltaxable property in the two counties
1o be used 10 support the new family
courts. By the time the bill passed the
Assembly, however, the number of judges
had been reduced 1o seven and one, re-
spectively; and the tax provision had been
amended out.

The more fiscally conservative Senate
Judiciary Committee, on the other hand,
favored a gradual approach with lower
initial capital outlay. Its bill, SB395, cre-
atcd only four new judgeships in Clark
and one in Washoe; it simultancously
abolished the three existing district court
referees hearing cases in the South who
costthe state approximately $75,000 each.
Finally, in light of the recent “fair share™
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shiftof some $16 million o Clark County,
the Senators saw no need 1o include a
provision allowing the counties to in-
crease taxes to pay for family court. They
further argued that, because no mention
of increased cost to taxpayers had ap-
peared in the “arguments against pas-
sage” which accompanied the ballot ques-
tion, the people did not realize they were
voting for a tax increase when they sup-
ported question 1. (Note: The tax in-
crease came back, however, in the form
of a separate bill, AB559, which eventu-
ally passed the Assembly 40 to 1, with
one abstention, and the Senate, 15 to 6).

The second major point of contention
was the selection of family court judges.
Wagner and Williams advocated the spe-
cific election of permanent family court
Jjudges to serve solely in that capacity.
They cited arguments that this would
produce more committed, more compe-
tent judges who make the choice initially
to devote their careers to family matters

and then build expertise through experi-
ence.

The Senate Judiciary Committee, on
the other hand, favored rotating, rather
than permanent, family court judges.
SB395 thus called for the creation of five
new districtcourt judgeships and the staff-
ing of family court, onatwo year rotating
basis from among the augmented cadre
of district court judges; this concept drew
on the example of Clark County's juve-
nile court. While recognizing the advan-
tages of specialization, the members were
swayed by testimony concemning “‘burn-
out” and loss of sensitivity suffered by
judges in this emotionally draining field.
They also felt that a rotation scheme
would deflect the inappropriate
politicization of controversial family
matters, such as child support or domes-
tic violence, which will inevitably plague
campaigns for family court judge.

The final product, like most legisla-
tion, represented a compromise, Signed
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by Govemnor MilleronJuly 5,1991, SB395
had beenamended to accommodate some
of the provisions of AB278. In short, the
legislation mandated the election of six
new family court judges in Clark County
and one in Washoe (in exchange for a
commitment by the court to eliminate the
three existing referee positions) and pro-
vided for the original, exclusive jurisdic-
tion of the family court in certain pro-
ceedingsrelated to family law, including
Juvenile matters and domestic violence.
Finally, the measure required the court in
those districts of the State where a family
court was not created to report back to the
1993 legislature concerning their needs
and desires in this area, After a long and
arduous struggle, the new family court
was thus established. Further monitoring
will determine whether the law needs
fine-tuning, but for now, it stands clearly
as one of the sterling achievements of the
661h legislature.

Case Summaries

Dobsonv. Dobson, 108 Nev, ___,
P.2d ___ (Adv. Opn. No. 56, May 13,
1992) Appeal from order granting mo-
tion to quash service of process and void-
ing decree of divorce. Default divorce set
aside by district courtdue toalleged fraud
by husband in sending notice to wrong
address despite knowing wife’s address
and having appeared in German divorce
proceedings before starting Nevada ac-
tion. NRCP 60(b)(3) is proper avenue for
attacking a void judgment, citing Doyle
v. Jorgenson. Because substantively the
motion was brought under that rule, the
order is appealable. J. Steffen dissents,
claiming that wife certainly could choose
tomove lo quash service of process if she
wished and it should not have been “trans-
muted” by the court into an NRCP
60(b)(3) motion,

Cormier v. Manke, 108 Nev. e
P.2d ___ (Adv. Opn. No. 48, May 13,

1992) Order denying attorney's fees un-
der NRS 18.010(2)(a) (recovery of less
than $20,000.00) vacated and remanded.
District court refused to make award be-
cause final verdict quite close to amount
ultimately recovered by verdict
($10,000.00 v. $12,750.00). While an
award of fees is discretionary with the
district court, where anon-statutory offer
of judgmentisrejected, court should con-
sider reasonableness of rejection, includ-
ing whether offerce eventually recovered
more than offer, and whether rejection
unreasonably delayed litigation without
hope of greater recovery.

Sogg v. Nevada State Bank, 108 Nev.
— .+ P2d __ (Adv. Opn. No. 47,
May 13, 1992) Premarital agreement re-
viewed de novo by appellale court whre
trial court upheld it as voluntarily and
knowingly entered into by both parties.
Since agreement was drafted prior toadop-

tion of Uniform Premarital Agreements
Act (UPAA), it is enforceable if it either
conforms to act or if conforms to com-
mon law prior to act. Here, agreement
procedurally botched since wife never
reviewed entire agreement with indepen-
dent counsel. Presumed fiduciary rela-
tionship; presumption of fraud where the
agreement greatly disfavors one of the
parties. Presumption can be overcome by
showing no rcal disadvantage — cle-
ments o consider are whether that party
had ample opportunity to obtain indepen-
dent advice of counsel; was not coerced
into making rash decision by circum-
stances of signing agreement; had sub-
stantial business experience and acumen;
and was aware of financial resources of
other party and understood rights being
forfeited. Agreement here stripped wife
of all resources and means of support,
and she would certainly have received
more under community property law, so
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agreement presumably fraudulent. Here,
husband’s attomey selected “wile's at-
tomey™ and set up appointment, which
took less than an hour and was incom-
plete, and atomey refused to certify that
he had independently advised her. Re-
mand with instruction toretry case before
a different district court judge.

Williams v. Waldman, 108 Nev, ___,
___P2d___(Adv.Opn.No.81,July 13,
1992) Parties were married (note brief
interruption; first divorce during law
school of husband) when lawyer husband
worked his way to part owner of firm. He
stopped wife from getting her own law-
yer upondivorce with promise that I will
take care of you™ and ““I will be fair o you
and the children,” and he prepared all
papers. Seven years later, in consulting
with lawyer, wife first learned that law
practice was community property divis-
ible asset. Wife sought partition. Gen-
cral “‘each to keep property in his posses-
sion” release clause in property settle-
ment held non-binding where asset not
specifically mentioned in document. Pro-
fessional practice is community prop-
erty, including its good will, per Ford.
Here, property settlement was product of
an attorney-client relationship; fiduciary
relationship subject to closest scrutiny by
the courts. Here, there was detrimental
reliance [apparently, upon silent omis-
sion]; where lawyer benefits in transac-
tion, there is duty of full as well as fair
disclosure. 1977 Applebaum case, in
which divorce action was held notice of
adversity of interests, factually distin-
guished by length of marriage, existence
of children, and peculiarity of knowledge
by husband here. In case of doubt or
ambiguity, contract construed against the
party drafting it. Husband failed to prove
that wife “completely understood her
property rights when she executed the
agreement.,” Wife's disclaimer of inter-
estin law practice “unavailing” where it
was "“made in an informational vacuum,
without a full understanding of the rights
she was relinquishing.” Citing Amie and
Wollf, unadjudicated property held to be

subject to partition in independent suit in
equity, and held in meantime as tenants in
common. McCarroll case distinguished
upon court'sconclusion that “after a care-
ful review of the record . . . under the
circumstances of this case, where [wife]
did not have independent representation,
she did not have a fair opportunity to
present this issue to the original divorce
court.” Wife need not prove fraudulent
omission, “but simply that the commu-
nity property at issue was left
unadjudicated and was not disposed of in
the divorce.”

Martin v. Martin, 108 Nev, __,
P.2d ___ (Adv. Opn. No. 65, May 18,
1992) August, 1988 Decree ordered child
support and for husband to pay two Visa
accounts. He filed bankruptcy in Sep-
tember, and had them discharged in April,
1989. Wife filed a motion for spousal
support; after evidentiary hearing, court
found debt payment terms ““characterized
asbeing in the nature of alimony, mainte-
nance and support” and so ordered sup-
port in an amount sufficient to repay wife
for credit debts now falling to her. Here,
“hold harmless” provisions qualified as
maintenance or support, since court found
that without it “spouse would be inad-
equately supported.” Here, husband's
assumption of debt was tied to agreement
for lower child support; when he breached
agreement, he left her inadequately sup-
ported. While discharge was proper, he
could not discharge obligations arising
outof decree. [NOTE: Court apparently
did not address timeliness question of
how wife could file a motion for alimony
nearly a year after divorce was final;
there may be additional procedural facts
not recited in opinion,

Schryver v. Schryver, 108 Nev. |
__P2d__ (Adv.Opn.No. 35, Mar. 5,
1992) Where motion for modification of
spousal support was filed within the term
of support (last month), but after the final
payment was made, the motion to extend
the term of support was timely and the
district court had jurisdiction to hear it.
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The term of temporary alimony goes
through the last day of the last month of
support, and support was to be paid on the
first day of the month,

Carlsonv. Carlson, 108 Nev. ___,
P.2d ___ (Adv. Opn. No. 59, May 14,
1992) After twenty-five year marriage in
which wife was traditional homemaker
for 20 years and had a high school educa-
tion, parties divorced. Husband and his
counsel represented that proposed prop-
erty division was “essentially equal” dis-
tribution of assets; wifc was unable to
verify value of pension during divorce
pendency, and relied on husband's
attorney's representation, After divorce
(within 6 months), wife learned she had
received about 29% of total asset value
and moved to set aside property distribu-
tion under NRCP 60(b). Referee recom-
mended setting aside; husband objected.
District court sustained objection and
vacated the Referee's findings and rec-
ommendations. Supreme Court rejects
wife's arguments that EDCR 5.81(1)(a)
require Referee's findings to be upheld if
supported by substantial evidence; the
trial court is not so constrained. Also,
courtrejects wife's arguments based upon
NRCP 53, as Referee’s do not constitute
the Masters referenced by that rule.
Rather, this case involves anormal “abuse
of discretion™ standard of review; such
motions are within the sound discretion
of the trial court, which will not be dis-
turbed absent abuse. Here, the misrepre-
sentation of the value of the pension can
only be attributed to mutual mistake or
fraud; if both partics were mistaken, the
property settlement was based upon the
mistake that the property was being evenly
divided, entitling wife to redress under
NRCP 60(b)(1); if husband or his attor-
ney knew the true value, they fraudu-
lently misrepresented under NRCP
60(b)(2). Court by footnote notes that for
NRCP 6((b)(2), distinction between in-
trinsic and extrinsic fraud was eliminated
in 1981, Arguably, wife'scounsel should
have moved to continue trial to get valu-
ation information, or more diligently
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pursed the information. Nonetheless, the
purpose of Rule 60(b) is to redress and
injustices thatmay have resulted because
of excusable neglect or the wrongs of an
opposing party, and should be liberally
construed to do so, citing Benedetti. Fi-
nally, the court noted that during mar-
riage, the parties had chosen a form of
retirement benefit with survivorship op-
tion, but that the divorce decree was de-
fectiveasa QDRO under ERISA to cause
survivor's benefits to be paid to her as
“surviving spouse.” Court directed that
trial court amend decree 1o constitute a
QDRO for that purpose.

Rutarv.Rutar, 108 Nev.___, _ P.2d
___ (Adv. Opn. No. 38, Mar. 5, 1992)
Trial court award of $500.00 per month
per child support, plus $1,000.00 per
month rehabilitative alimony for 3 1/2
years reversed, where divorce followed
18-year marriage, parties split about 1.5
million in property, wife was primary
caretaker of children and had not worked
outside home in 12 years and received no
income-producing property. Reasonable-
ness of rehabilitative alimony is within
sound discretion of the trial court. Court
expressly refused to define “respective

merits of the parties™ but reiterates that
the term must be considered in all cases
involving alimony or property awards;
Heim applied; Johnson v. Steel and
Buchanan re-examined, and the factors
of the alimony test from those cases set
out, butnotexpressly re-established, now
labelled “useful but inexhaustive.” Here,
both parties “contributed substantially to
the marriage but are left with vastly dis-
parate earning capacities after the di-
vorce.” Wife's current educational pur-
suits “will not necessarily enable her to
support herself in the manner to which
she had been accustomed” where she is
45 and has difficulties with English, is
still raising 2 children, and will be 50
when she gets her undergraduate degree
(planning to go to law school). Court
ordered trial court to increase alimony to
$1,700.00 for 8 years. Court affirmed
order for husband to continue paying all
of house and condominium expenses (to
be half repaid when sold, with no specific
time for sale given), but directed district
court to retain jurisdiction over both the
alimony award and the property division.
No attorney's fees awarded in light of
increased alimony.
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Epp v. State, 107 Nev. __, ___ P.2d
___ (Adv. Opn. No. 85, July 12, 1991)
Felony willful neglect or refusal to sup-
port minor children under NRS 201.020
affirmed. Divorce was in California,
with Epp ordered to pay support. Epp
chose prison over work time to pay
arrcarages. Defense of inability viaclaim
of having made too litle money during
past five years rebuffed by court on basis
that he was physically able to work dur-
ing that period and in fact did so on
various occasions. Elements are parent-
age, that defendant had a legal child sup-
port obligation, that defendant knew of
obligation, and that defendant willfully
failed to support child. NRS 201.070
allows proof of willfulness by showing
neglect or refusal to provide support, and
implies lack of just cause, excuse or jus-
tification, While the law does not con-
template punishing a person for notdoing
that which he cannot do, burden was on
Epp to show excuse or justification, and
testimony that he lived “hand to mouth”
was insufficient to do so. Per NRS
194.020, its no defense that Epp was
outside of Nevada during period in ques-
tion, since his inaction constituted acrimi-
nal act here; six year sentence plus resti-
tution upheld.
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