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music was instrumental or supplied without
charge to the owner, operator, or lessor of the
licensed gaming establishment or when the music
was mechanical music.”

The manner in which the CET statute was
drafted exempted a large portion of entertainment
activities and, thereby, reduced the amount of tax
dollars finding their way into the State's coffers.

For instance, concerts held on the premises of a
gaming establishment where the concert was in an
outdoor stadium or in an auditorium separate
from the casino lounges and showrooms were not
subject to the casino entertainment tax.” The
number of tax-exempt entertainment activities
became especially apparent when the casino
resorts of yesterday, such as the Sands and the
Dunes, gave way to the megaresorts of today, such
as MGM Grand and Mandalay Bay, as many
entertainment options available to Las Vegas
tourists fell outside the purview of the CET.
Creation of the Live Entertainment Tax

In 2003, Governor Kenny Guinn issued a
proclamation convening the 20th Special Session
of the Nevada Legislature to order for

consideration of “a tax plan sufficient to meet all of

the appropriations and other spending measures
that were passed during the 72nd Session of the

Nevada Legislature.” The defining bill of the 20th

Special Session was Senate Bill 8 which adopted
key components of the State's revenue plan
including the LET. The LET is codified at NRS

368A.010 through 368A.370 and at NAC 368A.010

through 368A.540. Taking effect on January 1,

2004, the LET taxes admission at most all facilities

where live entertainment is provided in Nevada.”

Enforcement of the Live Entertainment Tax

The State Gaming Control Board (“Board”) is
required to collect the LET from licensed gaming
establishments, while the Nevada Department of
Taxation collects the LET from all other
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taxpayers. The Nevada Gaming Commission
(“Commission”) has authority to revoke the
gaming license for any licensed gaming
establishment that “willfully fails to report, pay or
truthfully account for” the LET.”

Under the LET, live entertainment is defined as
“any activity provided for pleasure, enjoyment,
recreation, relaxation, diversion or other similar
purpose by a person or persons who are
physically present when providing that activity to
a patron or group of patrons who are physically
present.” The statute provides a list of activities
that are included in the definition of “live
entertainment.”” These include: (1) music,
vocals, dancing, or acting provided by one or
professional or amateur musicians, vocalists,
dancers, or actors;” (2) athletic or sporting
contests, events, or exhibitions provided by one
or more professional or amateur athletes;"” (3)
comedy or magic performed by one or more
professional or amateur entertainers;* and (4)
disc jockey performances that are not merely
limited to interactions with patrons to introduce
the recorded music, making general interest
announcements to patrons, and encouraging
interaction amongst the patrons.”

The LET statute also provides a list of activities
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that are excluded from the purview of the statute.”
These include: (1) occasional performances by
employees who primarily serve food or beverages
to patrons if the employee performances are not
advertised as patron entertainment;* (2)
performances in a licensed gaming establishment
if the performers stroll continuously throughout
the facility;* (3) performances in a licensed
gaming establishment, other than those in
nightclubs, lounges, restaurants, or showrooms,
“which enhance the theme of the establishment or
attract patrons to the areas of the performances, as
long as any seating provided in the immediate area
of the performers is limited to seating at slot
machines or gaming tables[;]”* and (4) television
and closed circuit broadcasts of live
entertainment.” Additionally, boxing contests,
live entertainment provided “at a licensed gaming
establishment that is licensed for less than 51 slot
machines, less than 6 games, or any combination
of slot machines and games within those
respective limits, if the facility in which the live
entertainment is provided has a maximum
occupancy of less than 200 persons,” live
entertainment provided at private meetings or
dinners attended by members of a particular
organization at a licensed gaming establishment,
and outdoor concerts, except for those concerts
provided on the premises of a licensed gaming
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establishment, are all excluded from the LET.”
Determining Applicability of the Live
Entertainment Tax

The process for licensed gaming establishments
to determine whether they are subject to the LET
is comprised of the following few steps. The first
step involves determining if the licensed
establishment has less than 51 slot machines, less
than six table games, or has a combination of slot
machines and table games within those limits. If
the licensed establishment has 51 or more slot
machines or six or more table games or a
combination of slot machines and table games
above those limits, it is subject to the LET. From
there, determining the amount of LET that needs
to be paid, one must look to the maximum
occupancy of the live entertainment venue.”® If the
maximum occupancy of the live entertainment
facility is more than 7,500, the LET is ten percent
of all admission charges and food, refreshment,
and merchandise charges. If the maximum
occupancy of the live entertainment facility is less
than 7,500, the LET is five percent of admission
charges only.

If the licensed gaming establishment has less
than 51 slot machines, 6 table games, or any
combination thereof, the next question to ask is
whether the facility charges an admission fee. Ifit
does not, the facility is not subject to the LET. If it
does charge an admission fee and the maximum
occupancy is less than 200, the facility is also not
subject to the LET. However, if the facility has a
maximum occupancy of more than 200, the
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facility is subject to the LET and the amount of the
LET (either five percent or ten percent) is based
upon whether the maximum occupancy reaches
7,500 as outlined above.

Helpful Tips in Understanding the Live
Entertainment Tax

In terms of interpreting, administering, and
enforcing the LET provisions in the Nevada
Revised Statutes and the Nevada Administrative
Code, the Board drafted a helpful document
entitled “Frequently Asked Questions (FAQs)
about the Live Entertainment Tax” which is
posted on the Board's website.” Gaming licensees
with specific questions as to whether the LET
statutes apply to a specific tax situation should
consult an attorney
or seek an advisory
ruling via a written
request to the Board
Chairman. But the
FAQs document
published by the
Board is a helpful
start in
understanding the
nuances of the LET
provisions.

In determining
when the LET
begins to apply for a
particular venue,
NAC 368A.410
provides that live
entertainment
status begins at the
earlier of “the time when taxable live
entertainment commences” or “the time when any
patron is required to pay an admission charge
before the patron is allowed to enter a facility.
Given the fact that many venues allow patrons to
purchase tickets weeks in advance of an actual
performance, live entertainment status does not
commence until patrons are admitted to the
venue for the performance.” For smaller venues
that do not sell tickets in advance, live
entertainment status commences when the patron
is required to pay an admission charge; for
gaming licensees who exceed the slot machine
and/or table game minimum requirement found
at NRS 368A.200, however, an admission charge
is not required for the tax to apply as “live
entertainment status begins at the earlier of when
the live entertainment starts or when the
admission charge is imposed.” This means that
some venues are subject to the LET even before
admission charges are imposed if live
entertainment is provided prior to the admission
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charge being collected.

The Nevada Gaming Control Act allows those
collecting the LET to pass the cost along to
patrons. “A business entity that collects any
amount that is taxable [under the LET provisions]
is liable for the tax imposed, but is entitled to
collect reimbursement from any person paying
that amount.” What this means is that tickets for
a Las Vegas concert will generally include
language that reads “LET included” and the
patron will be required to pay an additional 10%
of the ticket price. For instance, if a patron pays
$150.00 for a ticket to a concert at the MGM
Grand Garden Arena, the ticket cost will include
an additional $15.00 fee for the LET so that the

actual cost of the ticket is $165.00 to the patron.
NRS 368A.200 authorizes such a payment
arrangement.

As noted previously, the LET does not solely
apply to admission and ticket prices. The LET is
applied to any food, beverage, or merchandise
sold at the live entertainment facility.** But the
LET can be collected for food and beverage sold
outside the live entertainment facility, as well.
The LET “applies to the sale of food and
refreshments at a location in close proximity to a
facility if the primary purpose of the location is to
provide food or refreshments to the patrons of
that facility who view the live entertainment.”
Assessing the LET in such a situation requires the
Board to have sufficient evidence that the primary
purpose of the bar or snack bar located outside
the live entertainment venue was to serve the
performance's attendees.” Tests for determining
the primary purpose include “consideration of the
hours of operation of the bar relative to the
entertainment hours and the frequency with
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which other patrons were likely to purchase

refreshments from the bar.”

Lastly, even though many licensed gaming
establishments lease nightclub space or concert
space at casinos to third-party operators, the
gaming licensee is responsible for the payment of
the tax. This payment responsibility resting with
the gaming licensee applies “even if another
person [separate from the gaming licensee] is
affording the entertainment.” In such cases, the
licensee “is responsible for collecting the tax from
the person affording that entertainment and for
remitting the tax based upon the records of the
person affording that entertainment.”

Specific Live Entertainment Tax Examples

Even though the definition of live entertainment
excludes situations in which patrons entertain
other patrons, for some years karaoke was deemed
to be subject to the LET.*” However, the Board has
altered its opinion on karaoke. Now, karaoke will
only be subject to the LET if the karaoke
leader/disc jockey takes on the role of performer
rather than just introducing songs.” This is in line
with the exclusion in NRS 368A.090(2)(b)(6)
which exempts entertainment provided by a
patron.”” Further, payment of prizes to the
karaoke-performing patrons will not subject the
karaoke venue to the LET.* Such treatment
comports with the manner in which disc jockeys in
Nevada are handled under the LET. As noted
previously, entertainment venues are not subject
to the LET when disc jockeys merely introduce
recorded music, make general interest

announcements to patrons, and encourage patron
participation.*

Fashion shows, on the other hand, are generally
subject to the LET. When the fashion show
consists of a person emceeing the event and
making announcements about what the models are
wearing, the show is subject to the LET. If the
models move continuously through the audience
and the event does not have an emcee making
announcements, the event would be exempt from
the LET.*®

Recently, Las Vegas resort hotels have
conducted, or have had lessees conduct, bikini
contests/spokesmodel contests which on the
surface appear to be similar to fashion shows.
When structured properly, however, such contests
should be exempted from the LET. If such
contests are open to all patrons interested in
participating and the participants are not
compensated for their participation, the contests
are more akin to karaoke than to fashion shows.
Fashion shows require advance planning and
generally involve paid models wearing designer
clothes. Entertainment venues hosting a bikini or
spokesmodel contest need to ensure that the rules
for the particular event clearly articulate that the
event is open to all participants that meet certain
basic requirements (e.g. age and gender).

In addition to karaoke and bikini contests, Las
Vegas is proud to be the home of flare bartending.
Generally bottle juggling and other fancy serving
techniques do not qualify as live entertainment
under the statute.” But if the bartenders regularly
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engage in singing or dancing, the bartender's
actions are considered to be live entertainment.”
The LET statute does provide guidelines under
which to work in order to ensure that bartender
performances are not subject to the LET. NRS
368A.090(2)(b)(3) provides that “[o]ccasional
performances by employees whose primary job
function is that of preparing, selling or serving
food, refreshments or beverages to patrons” are
excluded from the LET “if such performances are
not advertised as entertainment to the public.”®
This statute provides important guidance to casino
operators in that a gaming licensee can have
bartenders or food servers occasionally sing, lip
synch songs, juggle, or dance and such activity will
not subject the gaming licensee to the LET if the
occasional performances are not advertised as
entertainment to the public.

Additionally, there is an LET exclusion if a
gaming licensee has table game dealers either sing,
lip synch, or dance (e.g. the “Dealertainers” at
Imperial Palace). Under the LET provisions,
performances at a licensed gaming establishment
that take place outside of “nightclubs, lounges,
restaurants or showrooms” and which
performances “enhance the theme of the
establishment or attract patrons to the areas of the
performances” are excluded from the LET “as long
as any seating provided in the immediate area of
the performers is limited to seating at slot
machines or gaming tables.” Therefore,
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performances on the casino floor that add to the
theme of the gaming establishment or that draw
casino patrons to the areas of the performance are
excluded from the LET if no additional seating
specifically designated for the performance is
provided by the gaming establishment.

Lastly, over the past few years the number of
“celebrity” appearances at nightclubs has
substantially increased. While individuals may
debate and discuss the reason why such
appearances are necessary and if they actually draw
crowds (one cannot help but ask if people are really
drawn to nightclubs for an opportunity to hang out
with Kevin Federline or Heidi Montag and Spencer
Pratt from the MTV show The Hills), it is important
for gaming licensees, and more directly nightclub
operators, to implement certain procedures to
ensure that such appearances do not subject cover
charges and beverage sales to the LET. As noted
above, disc jockeys performing their normal
functions (e.g. introducing recorded music and
making announcements to the nightclub's patrons)
are excluded from the LET.*”* Additionally, dancing
by patrons to recorded music is not considered live
entertainment subject to the LET.” Therefore, if
the “celebrity” host merely welcomes patrons to the
nightclub, introduces songs, and dances next to the
patrons, the “celebrity” appearance would not be
subject to the LET.

However, if the nightclub and “celebrity” host
plan the celebrity appearance to include a
performance, the nightclub or casino operator, as
the case may be, are subject to the LET and would
be taxed on the cover charges and beverage sales
attendant to that celebrity appearance. Therefore,
if the nightclub operator or casino operator wants
to prevent the “celebrity” hosted event from being
subject to the LET, it is very important that the
appearance agreement between the venue and the
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celebrity clearly delineate what the “celebrity” host
has been engaged to do. Language should be
included in the appearance agreement that the
“celebrity” host is only to make general comments
to the crowd and may introduce music. Exclusions
should be included in the agreement that the
“celebrity” host is not to perform a musical or dance
set. While it is not practical to prevent an
impromptu performance (for example, there is
always a chance that Kevin Federline will sing
“PopoZao” if goaded into doing so by the nightclub
patrons), by having an appearance agreement with
exclusionary language that clearly provides that the
“celebrity” host is not to sing or perform is an
advantage for the venue operator or gaming
licensee should any dispute arise as to the
imposition and collection of the LET.
Conclusion

Given Las Vegas' status as the undisputed
“Entertainment Capital of the World,” it makes
perfect sense to utilize the entertainment options
that abound in the Las Vegas Valley as a source of
tax revenue for Nevada. Since enacted in 2003, the
LET has generated in excess of $32 million in tax
revenue for the State, with almost $11 million
collected in fiscal year 2006-2007.” While the LET
has generated substantial tax revenue for the State,
the LET statutes and administrative code provisions
set forth numerous exclusions and are, at times,
difficult to decipher and understand. Therefore, it
is important for businesses subject to the LET
(whether it is casino operators, nightclub owners, or
restaurant owners) to consult a Nevada attorney
familiar with the LET provisions in order to ensure
proper compliance with the applicable laws. R
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