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**""'* Question 5 STARTS HERE ***** 

Governing Law: 

Two types of law govern contracts (1) the common law; and (2) the uniform commercial code ("UCC"). The UCC covers 
contracts for "goods." A good is anything that is tangible and moveable. The common law governs all other matters (e.g., 
services). 

Here, the contract was for the delivery of tomatoes. Tomatoes are considered goods. Therefore, the UCC will apply to this 
transaction . 

. (1) Enforceable Contract between Paulie and DI 

Formation: A contract requires three elements: (1) offer; (2) acceptance; and (3) consideration. An offer is a manifestation of 
intent to enter into a bargain. An offer requires definite and certain terms and communication to the offeree. Acceptance is 
the manifestation of assent to the terms of an offer. Consideration is a bargained for exchange of legal detriment . Each is 
discussed below. 

Offer: The UCC has liberalized terms of an offer. An offer is construed as inviting acceptance in any matter and reaosnable 
under the circusmtances. Under the UCC an offer must contain two things (1) a quantity terms; and (2) idnetification of the 
subject matter. An offer may also be something as simple as a purchase order. Here the facts indicate that Paulie emailed a 
purchase order form for $5,000 bushes at $100 a bushel. The offer also indicated that the items should be delivered to the 
facility by a date certain. Accordingly, an offer was made. 

Acceptance: The UCC has also liberalized the requirements for acceptance. Under the common law acceptance had to be 
the "mirror image" of the offer. Any different terms were considered a rejection and counter-offer. Under the UCC acceptance 
is valid even if the acceptance communicates terms which are additional to or difference from the terms offered. Here, there 
was a valid acceptance. DI responded to the purchase order and agreed to the terms but added a charge for increased 
labor. Whether these terms became part of the contract does not affect acceptance. 

Battle of the Forms: The Battle of the forms rule, will determine what the terms of the contract are. The outcome is 
dependent on whether the parties are merchants. A merchant is a person who deals in goods of the kind or holds 
themselves out as having specialized knowledge in the field. If the one party or more is not a merchant any additional term 
is merely a proposal and will not become part of the contract unless the other party assents. If both parties are merchants, 
the additional terms automatically becomes part of the contract unless (1) the offer expressly limits the terms of acceptance; 
(3) the term is a material alteration; or (3) the party objects to the additional term. Additionally different terms are treated in
different ways. Generally a term which is different cancels the term out in the contract.

Here, the parties were likely both merchants. Paulie is a world renowned pizza chef and appears to regularly submit large 
orders of tomatoes. DI imports the tomatoes and clearly deals in goods of the kind. Accordingly, both parties are likely 
merchants. This would likely mean that the 5% increase (to the extent is not argued to be a price term different than that 
offered) likely becomes part of the contract. If it is determined that Paulie is not a merchant. The 5% does not come in. All 
other terms would be those included in the offer. 

Consideration: Here, both parties gave consideration. Pualie offerred to pay the agreed upon price. DI offered or promised to 
perform. The elements are met. 

Here, a valid contract was formed and the terms are those of the offer and acceptance. 

(Note: The statute of frauds is not at issue. The facts indicate that the parties entered the agreement in writing. There is no 
indication of signature, but the exchange of emails likely suffice). 
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Question: To be perfectly clear, was Mr. White ever arrested or charged with stealing money from you? 

Answer: No .... 

In fact, Plaintiff admits that his business partner, Mr. Smith, never was the subject of any criminal proceeding regarding any 
money Plaintiff lost. Subsection 7 of Marsy's Law defines "victim" as follows, for purposes of the duties imposed by the law 
on the State: 

"Mictim" means any person directly and proximately harmed by the commission of a criminal offense under any law of this 
State .... 

In Aparicio v. State of Nevada, XX Nev. XX (2021 ), the Supreme Court set forth the test of determining whether a person is a 
"victim" pursuant to the definition found in Marsy's Law. Specifically, the Supreme Court held that the definition of "victim" 
does not include "anyone and everyone who was affected by the crime." Instead, and consistent with the text of Marsy's 
Law, the Supreme Court held that a "victim" must still be injured or directly and proximately harmed." Indeed, courts in other 
states have provided further clarification of the "direct" harm requirement. 

In State of Ohio v. Jones, XX Ohio XX (2020), the Court of Appeals of Ohio, First District, Hamilton County, interpreted a 
similar provision on the State Constitution of Ohio, which is also called Marsy's Law in that state. In the Jones decision, the 
court there analyzed the definition of "victim" which defines the term as "a person against whom the criminal offense or 
delinquent act is committed or who is directly and proximately harmed by the commission of the offense or act." Thus, the 
Ohio version of Marsy's Law contains the same "directly and proximately harmed" language as is contained in the Nevada 
version. In Jones, the defendant stole a credit card from his employer and used the credit card to make an unauthorized 
charge for the defendant's benefit. Upon learning of the unauthorized purchase, defendant's employer promptly notified the 
credit card company, who reversed the charge, resulting in a $90.94 loss to the business entity called Pack Rat. The issue 
was whether Pack Rat was a "victim" pursuant to the definition contained in the Ohio version of Marsy's Law for purposes of 
receiving restitution. Certainly, Pack Rat was not the party "against whom the criminal offense (attempted misuse of a credit 
card) ... [was] committed." The Ohio Court of Appeals panel held that Pack Rat was, in fact, a "victim" pursuant to the 
second prong of the definition because it suffered "actual harm; i.e. economic loss, as a proximate result of' the criminal 
conduct. This Court should apply the same analysis to the facts of this case. 

Here, by contrast, the facts clearly show that Plaintiff was not "directly and proximately harmed" by Mr. Smith's criminal 
conduct directed to numerous other people. At his deposition, Plaintiff admitted that after Mr. Smith was arrested and "the 
terrible facts of all the sad people Dick stole from became public," the business at Plaintiffs restaurant, which he owned with 
Mr. Smith, "dropped to an tiny fraction of what it was before." Essentially, Plaintiffs claim that he is a "victim" of Mr. Smith's 
criminal behavior is is based upon Mr. Smith's now sullied reputation in the community which has (purportedly) caused some 
indefinite economic loss. The losses from the business certainly cannot be considered a "direct and proximate" result of Mr. 
Smith's criminal behavior because Mr. Smith's criminal conduct was not directed at all towards his business with Plaintiff. 
See Jones, supra (Pack Rat properly a victim because the defendant used the unauthorized credit card at Pack Rat's 
business). Plaintiff has offered no other cognizable theory upon which he could possibly be considered a victim. As such, 
summary judgment should be granted on this alternate basis that Plaintiff is not, by definition, a victim under Marsy's Law. 

**"""* NPT 1 ENDS HERE ***** 
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